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INTRODUCTION
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The Problem

 Tax evasion/elusion and Tax Treaty benefits 
abuse by ultra-high net worth individuals is 
flourishing

 In response, a number of governments, tax 
authorities and supranational organizations 
(e.g. the European Union, the Organization 
for Economic Cooperation and Development) 
have initiated a variety of efforts to uncover 
these hidden financial assets.
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Exchange of Information Programs

General
 The sharing of tax-related information 

between two or more countries for tax 
administration and enforcement purposes
 Income tax treaties
 Tax Information Exchange Agreements (TIEAs)

 Exchange of information can be automatic or 
on demand
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Exchange of Information Programs 

(cont.)
 Foreign Account Tax Compliance Act (FATCA)
 Requires non-U.S. financial institutions to provide 

identification of U.S. persons holding accounts
 Includes offshore alternate investment funds
 Reciprocal Intergovernmental Agreements (IGAs) require the 

U.S. to give certain financial information relating to residents of 
the partner jurisdiction to its tax authorities.

 FATCA is asymmetrical in its application as U.S. 
provides less information than it obtains.
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Exchange of Information Programs

(cont.)
 Common Reporting System (CRS)
 Provides for the automatic exchange of information on 

the details of individual’s bank accounts and trusts.
 CRS requires a bilateral agreement between exchanging 

jurisdictions
 Although modeled on FATCA, CRS differs in material 

respects:  
 Requires the reporting of non-financial assets and details of 

ownership structures.
 Based upon concept of tax residence
 No withholding penalty for non-compliance
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Global Forum on Transparency and Exchange of 
Information for Tax Purposes (Global Forum)

 The Global Forum is the multilateral 
framework to evaluate tax transparency.

 The Global Forum engages in monitoring and 
peer review activities in its member 
jurisdictions.

 It is presently engaged in its second round of 
reviews, including an evaluation of the 
availability of beneficial ownership 
information.
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EU Mandatory Disclosure Rules

 The mandatory disclosure rules – initially proposed by the OECD 
and later adopted by the EU – require intermediaries to disclose 
potentially aggressive tax planning arrangements set up for their 
clients.

 Intermediaries include tax advisors, banks, accountants, and 
lawyers that design and/or promote tax planning schemes

 The obligations of the rules may fall directly upon taxpayers in 
certain enumerated situations.

 EU member states will be required to automatically exchange 
information obtained by application of these rules by means of a 
centralized database.

 The reporting requirements will be effective starting July 1, 2020.
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Beneficial Ownership Registers

 Much of the impetus for beneficial ownership registers comes from 
the EU Anti-Money Laundering (AML) directives.

 The registers may be public or available only to persons with a 
legitimate interest in seeing them.

 To date, both the UK and the EU have implemented public registers.
 Not surprisingly, offshore financial centers have been less 

enthusiastic in response to a central registry for beneficial ownership 
information.

 In contrast to Europe, the U.S. has not made collection and 
centralization of beneficial ownership information a priority.
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Golden Passports and Visas

 These regimes can generally be classified in 
two ways:  
Citizenship-by-investment (CBI), aka “golden 

passports;” and
Residence-by-investment (RBI), aka “golden 

visas.”
 CBI and RBI programs have been used by 

some taxpayers to circumvent CRS by 
undermining the CRS due diligence 
procedures.
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Economic Substance Requirements for Shell Companies

 As a result of pressure from the EU and the 
OECD, many offshore jurisdictions are 
overhauling their tax and company regimes to 
require greater economic substance for 
companies organized in their jurisdictions.

 Requirements apply to entities that carry on 
“geographically mobile” business activities 
(including holding companies).

 Failure to comply could result in the jurisdiction 
being placed on the EU Tax Haven Blacklist.
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EU Tax Haven Blacklist

 EU listing criteria consist of three detailed tax “good 
governance” criteria:  
 Transparency (i.e. information exchange);
 Fair tax competition (i.e. no harmful tax regimes); and 
 BEPs compliance (compliance with BEPs minimum standards).

 The List is controversial as it excludes any EU countries 
and has failed to include the United States.

 Enactment of economic substance legislation has been 
motivated, at least in part, to avoid the “name and 
shame” reputation risk of being included on the list.
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Tax Administration and Enforcement

 A number of multi-jurisdictional tax enforcement and 
administrative efforts have been initiated to combat the 
global nature of tax evasion activities.

 The Convention on Mutual Administrative Assistance in 
Tax Matters is the most comprehensive multi-lateral 
instrument available for all forms of tax cooperation to 
tackle tax evasion and avoidance. 

 Joint enforcement collaborations, including The Joint 
International Taskforce on Shared Intelligence and 
Cooperation (JITSIC) and The Joint Chiefs of Global Tax 
Enforcement (J5).
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The Domestic Measures

 Each jurisdiction will comment on their 
domestic legislation enacted and applied to 
confront tax evasion and tax elusion.

 Comments on recent Court decisons will be 
discussed in the panel (including substance 
over form or abuse of law).

 The relationship between tax authorities, tax 
payers and tax advisors.
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ECUADOR
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Ecuador Measures

 Exchange of Information EOI
 Income Tax Treaty Network
19 Conventions in force (mainly OCDE-modeled)
1 Andean Community Convention (CAN Decision 

578) – Ecuador, Perú, Colombia and Bolivia.
7 new coming (Japan, Iran, Indonesia, United Arab 

Emirates, Qatar, Portugal, Russia)

 TIEAs
 3 agreements in force (Perú, Costa Rica, 

Venezuela)
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Ecuador Measures (cont.)

 October 29, 2018:  Ecuadorian Tax Authority 
signed the Multilateral Agreement on Mutual 
Administrative Assistance. Include the following 
forms:
 Exchange of information on request; 
 Spontaneous exchange;
 Automatic exchange; tax examinations abroad;
 Simultaneous tax examinations and assistance in tax 

collection. 
 It guarantees extensive safeguards for the protection 

of taxpayers' rights
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Ecuador Measures (cont.)

 February 2, 2017, Ecuador requested to be part of the Global Forum 
on Transparency and Information Exchange for Tax Purposes.

 October 29, 2018, Ecuador endorses the internationally agreed 
Standard of exchange of information for tax purposes (also known 
as the “AEOI Standard”)

 The Standard enables Ecuador to access to more than 100 
jurisdictions to automatically exchange offshore financial account 
information since September 2020.

 The Global Forum on Transparency and Exchange of Information for 
Tax Purposes (Global Forum) will the domestic implementation of 
the AEOI standard by means of peer reviews as of 2021.
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Ecuador Measures II

 USA – Ecuador:
No TIEA
No Double Tax Treaty
No FATCA Agreement. IGA reported by many of 

Ecuadorian financial institutions
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Ecuador Measures - CRS

 On February 14, 2018 the Ecuadorian Tax 
Authority (SRI) issued the regulations for the 
implementation of the Common Reporting 
Standard (CRS). 

 Entities considered as reporting agents will have 
to provide the required information to the SRI 
until April of each year trough the CRS Annex.

Reporting entity Information to be reported
Depository
Institutions

Entities that accepts deposits in the ordinary course of a banking or similar business. The information that must be 
reported corresponds to non-
residents in Ecuador regarding the 
following: interest, dividends, 
balances in account, income from 
certain insurance products, income 
from an account derived from the 
sale of financial assets and other 
income generated by assets held in 
account.

Custody
institutions

Companies that hold financial assets for third parties as an important part of your 
economic activity.

Investment Entities
(including trusts)

Companies performing operations which include trading in money market instruments; 
foreign exchange; interest rate and index instruments; transferable securities; or 
commodity futures trading; individual and collective portfolio management, or otherwise 
investing, administering, or managing Financial Assets or money on behalf of third 
parties

(Specific) Insurance
companies

Any company that is an insurance company (or the holding company of an insurance 
company) that offers an insurance contract with cash value or an annuity contract, or is 
obliged to make payments in relation to same. 20



Ecuador Measures – Blacklist 

 Ecuador issued its first list of Tax Havens on February 2008, via 
administrative Resolution, on which it listed the jurisdictions considered as 
Tax  Havens, preferential tax regimes and lower taxation jurisdictions.
 As for 2019, has listed 87 jurisdictions as Tax Havens and other 4 as preferential 

tax regimes (i.e. New Zeeland, Netherlands, Costa Rica and IP boxes in the UK).
 The Tax haven blacklist is non-exhaustive, i.e. the Tax Authority may consider 

other non-listed jurisdictions as Tax Havens.
 As of 2017, the Ecuadorian Tax Law includes the conditions for a 

jurisdiction to be considered as a tax haven:
 a. Effective Tax rate lower than 60% to the corresponding one in Ecuador (Lower 

than 15%)
 b. Allowing the exercise of economic, financial, productive or commercial 

activities does not develop substantially within the respective jurisdiction or 
regime, in order to benefit from tax benefits of the jurisdiction or regime. (i.e. Tax 
rulings)

 c. Absence of an effective exchange of information in accordance with 
international standards of transparency, such as the availability and access to 
information by the competent authorities on the ownership of companies 21



Ecuador Measures – Beneficial Owner

 Ecuador implemented the full disclosure of final beneficial owners as 
of January 2015 via the Annual Shareholder’s report (APS).

 Non resident shareholders are bound to disclose their full corporate structure 
(including trust beneficiaries, directors and administrators) up to a individual, 
a publicly traded entity or a foreign government entity.

 On 2019, the Corporate Authority (Superintendencia de Compañías) also 
requires the reveal of the whole corporate structure.

 The lack of compliance with the disclosure of the previous 
information generates a “penalty” for the Ecuadorian entity of the 
increase of 3% on their income tax rate (from 25% to 28% on 2019); 
which is proportional to the un-reveled part of the corporate 
structure.

 Additionally, as of 2019 the lack of disclosure will have the effect of 
an increased withholding income tax on dividends from 0% to 7% or 
10%.
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Economic Substance Requirements for Shell 
Companies

 No economic substance requirements on 
incorporation of companies.

 Tax Authority lists shell companies 3FY after 
transactions.

 First list 2016. Last list 2019. More than 600 
shell companies (EC IRS Data).

 Tax Authority qualify transactions. Legal faculty 
to deny deductibility on expenses on shell 
companies.
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Ecuador Measures – Golden Passports

 NO CBI/RBI schemes according OECD
 Regular Investment Visas:

 Temporary residence visa

 Permanent Visas:
 Ecuadorian citizenship relatives or foreign relatives with 

permanent visas. 
 21 months within Ecuador.

 Ecuador Citizenship:
 3 years after being resident or permanent visa holder.
 Naturalization process by the President.
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ARGENTINA
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Argentina Measures

 Exchange of Information 
 Income Tax Treaty Network
20 Conventions in force (mainly OCDE-modeled)
4 new coming (Luxemburg the latest)

 TIEAs
25 agreements in force, including the one with 

Uruguay (mixed)
Most low-tax jurisdictions are included (e.g. Cayman 

Islands, Bermuda, Bahamas, Curazao, etc.)
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Argentina Measures II

 USA – Argentina   
One TIEA
No Double Tax Treaty – No FATCA Agreement

Multilateral Conventions
Convention on Mutual Administrative Assistance 

in Tax Matters (Argentina entry into force 1.1.13)
Article 6 – grounded AEOI & MCAA (2014)
CRS – Argentina as early adopter (first exchange 

committed for FY 2017)
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Argentina Measures – CRS 

 Fully implemented: ARS, Central Bank, SEC and Insurance Gov. 
Agency

 Dynamics & Pitfalls – Reportable Trusts 
 Wide domestic reporting and registration obligations with regards to 

foreign trusts (Argentine nexus).
 Trust Settlors that are entities: CRS requires to report the entity´s 

controlling person.
 Discretionary beneficiaries: Be ready to test discretionary and 

irrevocable trusts before the ARS.
 Multilateral Conventions

 Convention on Mutual Administrative Assistance in Tax Matters 
(Argentina entry into force 1.1.13)

 Article 6 – grounded AEOI & MCAA 
 CRS – Argentina as early adopter (first exchange committed for 2017)
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Foreign Gov. Law – Trust Structures

 Tax reform effective 2018 – Income Tax:
 Trust & similar structures. 
Controlled vs D&I Trusts
 Taxed as held by the controlling person
Controlling features:
Keep strings on management. Who?
 Revocable Trusts
Settlor & Beneficiary
 Where the decision power resides:

 Case law:  “Eurnekian,” “Moreno,” “Fiorotto”
 Factual control. Protector 29



FGL – Trust Structures II

 Tax reform effective 2018 – Income Tax:
 Implement decree clarifications: 

When control is gained or lost?
 Trusts for financial & non-financial assets may be fiscally 

transparent.
 D&I Trusts may still be transparent under residual, catchall 

Section 133(f). 
 Double Testing

 Other effects:
 Personal Asset Tax
 State - Gift taxes
 AML Concerns
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Argentina Measures – BO & Substance

 Beneficial ownership – Registers –
Significance

 Substance requirements:
 The rule of substance over forms – New guidance 

from Decree 1170/2018
 Tie breaker rules – Tax treaties
Non-tax drivers; Human & material resources for 

the functions undertaken, incorporation, etc.
Case law 
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UNITED STATES
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Voluntary Disclosure Program Update

 New Program: On September 28, the IRS issued a memorandum (LB&I-09-
1118-014) updating the process for all voluntary disclosures (domestic and 
offshore).

 Key takeaways: 
 Taxpayers with no exposure to criminal liability can continue to correct past 

mistakes using other procedures described in the memo or by filing an amended 
or past due tax return. 

 Criminal Investigations unit preclearance is required.
 Major benefit is comfort that no criminal charges will be brought if accepted into 

program.
 Increased civil penalties compared to 2014 OVDP.

 Requests under 2014 OVDP (timely made prior to September 28) will 
continue to be processed. 

 Streamlined offshore program is still in place:
 Streamlined Foreign Offshore Procedures
 Streamlined Domestic Offshore Procedures
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Voluntary Disclosure Program Update

(cont.)
 Updated Criminal Investigation Procedures
 Screening:  CI screens all requests in advance to 

determine if a taxpayer meets the non-criminal 
requirement.
 Preclearance request required on Form 14457
 https://www.irs.gov/pub/irs-pdf/f14457.pdf

 Preclearance: Taxpayers must request preclearance 
from CI in advance (through fax or mail).

 Submit Request: After preclearance, taxpayers must 
then promptly submit to CI all required voluntary 
disclosure documents.
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Voluntary Disclosure Program Update

(cont.)
 Civil Processing
 Special office (Austin) will intake VDP 

requests—either processing them or routing 
them to civil examination teams.
Examinations will follow normal exam 

procedures.
Exam may be brought in for case building if VDP 

request is either incomplete or raises questions.
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Voluntary Disclosure Program Update

(cont.)
 Settlement Framework
 Specific guidance regarding assessment of penalties for VDP applications
 The “civil fraud penalty” applies to one tax year (with the highest tax liability.)  Either (i) IRC §6663 

for fraud or (ii) IRC §6651(f) for the fraudulent failure to file income tax returns .
 Examiners may apply the civil fraud penalty to more than one year in the six-year scope (up to all six years) 

based on the facts and circumstances of the case, for example, if there is no agreement as to the tax 
liability.

 Examiners may apply the civil fraud penalty beyond six years if the taxpayer fails to cooperate and resolve 
the examination by agreement.

 Willful FBAR penalties will be asserted in accordance with existing IRS penalty guidelines.
 A taxpayer may request that accuracy related penalties under IRC §6662 replace civil fraud 

penalties or non-willful FBAR penalties instead of willful penalties. Penalties for the failure to file 
information returns will not be automatically imposed.

 Penalties relating to excise taxes, employment taxes, estate and gift tax, etc. will be handled 
based upon the facts and circumstances with examiners coordinating with appropriate subject 
matter experts.

 Taxpayers retain the right to request an appeal with the Office of Appeals.
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Exchange of Information

 2017 TIGTA Report
 https://www.treasury.gov/tigta/auditreports/2017reports/201730077fr

.pdf
 Report looked to US use of Information Exchange programs (both 

under TIEAs and bilateral tax treaties)
 It also looked at mutual collection procedures
 Key Findings (Exchange of Information):

 Automatic exchange of information recordkeeping is inadequate, and 
the usefulness of information is unknown.

 Procedures are lacking to account for the number of records received 
and posted.

 AEOI should be more widely used within IRS.
 Technology issues face IRS and treaty partners.
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Exchange of Information

(cont.)
 2017 TIGTA Report
 https://www.treasury.gov/tigta/auditreports/2017reports/2

01730077fr.pdf
 Key Recommendations (Exchange of Information):

 Update procedures to better account for requests from foreign 
governments.

 Improve communications within IRS to expand use of program.
 In particular, the program noted that data regarding US citizens 

residing abroad was not regularly consulted before writing off tax 
debts.

 Improve data collection to understand utilization by Treaty 
partners.

 Make records searchable to enable better use of big data.
38
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Mutual Collection Procedures

 2017 TIGTA Report
 https://www.treasury.gov/tigta/auditreports/2017reports/201730077fr

.pdf
 Key Findings/Recommendations (Mutual Collection):

 Program is not being used to full potential.
 Only $40m collected for US by treaty partners.
 Report recommends increased training, and requiring that examination 

and collections team be required to consult data to identify debts of 
persons residing in MCAR countries.’

 Countries with MCAR
 Canada
 Denmark
 France
 The Netherlands
 Sweden 39
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Update on Revenue Rule:  SKAT Case

 Skatteforvaltningen (SKAT) v. The 78 Yorktown Pension Plan et al
 MDL (SDNY):1:18cv9565
 Major case developments
 Dec. 6, 2018: Motion to Dismiss filed.

 The Defendants’ core argument was that SKAT’s suit should be barred 
pursuant to the “Revenue Rule.”

 Jan. 9, 2019: Court Denied Defendants’ Motion to Dismiss.
 The court’s denial stated that the question of whether the suit is barred 

by the revenue rule cannot be adequately addressed without discovery. 
 Apr. 4, 2019: SKAT’s counsel, after consulting with certain 

defendants proposed a schedule for the case moving forward.
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Update on Revenue Rule:  SKAT Case

(cont.)
 Case Summary: 

 Danish law requires that domestic companies withhold and pay as taxes 27% of each 
dividend paid to shareholders (a “withholding tax”). 

 However, under the U.S.-Denmark Tax Treaty, U.S. pension funds are entitled to a refund of 
the withholding tax. 

 The Danish government alleges that the defendant U.S. pension funds developed a scheme 
through which they fraudulently received withholding tax refunds derived from dividends paid 
by Danish companies in which the U.S. pension funds held no equity. 

 The Danish tax authority (“SKAT”) alleges that they paid out approximately $2.1 billion as a 
result of this scheme and filed the present lawsuit asserting several common law claims.

 Analysis:
 In describing the revenue rule, Kaplan cites to Nabisco, stating that the rule concerns suits 

“directly seek[ing] to enforce foreign tax laws when a judgment in favor of the plaintiffs would 
require the defendants to reimburse them for lost tax revenue.” European Cmty v. RJR 
Nabisco, Inc., 355 F.3d 123, 131 (2d Cir. 2004). 

 Kaplan further states that the rule may apply indirectly where an action “seeks a remedy that 
would give extraterritorial effect” to a foreign state’s tax laws. Id.
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Update on Revenue Rule:  SKAT Case

(cont.)
 Kaplan determined, at least during this preliminary phase of the litigation, that neither 

the direct nor indirect revenue rule exception applied to SKAT’s claims because:
 1) Direct Revenue Rule

 Defendants’ Argument: Plaintiff’s action is an attempt to recover lost tax revenue and is 
therefore barred by the revenue rule.

 Court’s Holding: Defendants “drastically mischaracterized” plaintiff’s claims. Plaintiff SKAT’s 
claims do not concern the recovery of lost tax revenue. The relevant taxes had already been 
paid. Rather, the claims concern funds that were, in effect, allegedly stolen from SKAT. The 
only connection the claims have to taxes is that the victim of the alleged fraud was the 
Danish tax authority.

 2) Indirect Revenue Rule
 Defendants’ Argument: Plaintiff’s claims trigger an indirect violation of the revenue rule 

because a ruling would require the Court to “examine, interpret, and potentially enforce,” 
Danish tax law.

 Court’s Holding: The revenue rule does not preclude U.S. courts from reviewing and 
interpreting foreign tax laws. The extent to which U.S. courts can engage in this conduct 
depends on the level to which the consideration of the foreign tax law raises separation of 
powers and sovereignty concerns.
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Update:  US States as Tax Havens

 Delaware, Nevada, Wyoming…
 EU and OECD Reports in 2017/2018

 Critical of failure of US to sign up for CRS
 Lack of transparency or information
 Enables money-laundering
 EU considering adding US to blacklist

 Corporate Transparency Act of 2019 (House)
 Required disclosure of beneficial ownership
 Aiming to prevent and punish money laundering, terrorism and other 

misconduct
 Reporting to FinCEN
 Broad definition of Beneficial owner
 Referred to Committee on Financial Services (similar Bill introduced in 

2017 without action)
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BRAZIL
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Agenda

1 The implementation of FACTA and 
CRS in Brazil

2 Brazil’s Amnesty

3 Ultimate Beneficial Owner

4 Planning Structures tackle by Br IRS

5 Brazil’s Black List

6 Economic Substance

7 Anti Avoidance Rules



FATCA and CRS in Brazil

 Exchange of Information between Brazil and the US:
 Brazil and the US signed in 2007 a Tax Information Exchange Agreement (TIEA), approved 

by Decree 8.003/2013.
 In 2014, agreement was signed (IGA) to rule on the automatic exchange of information for 

purposes of FACTA (Decree 8.506/2015). 
 Since then, Brazil has exchanged information with the US automatically. 

 Common Reporting Standards (CRS)
 In 2011, Brazil adhered to the Convention on Mutual Assistance in Tax Matters of the OECD, 

in fact as of August 29, 2016 (Decree 8.842).
 In 2016, Brazil adhered to the Multilateral Agreement between Competent Authorities on the 

Automatic Exchange of Financial Information (MCAA) and so also adhered to the CRS.
 CRS is a common standard of identification, diligence and exchange of information regarding 

accounts and assets owned by non-residents. 
 March 20, 2017, Brazil submitted notifications to the OECD confirming that it is able to carry 

out the automatic exchanges and that it would like to exchange the first batch of information 
in September 2018, containing information related to the calendar year of 2017. 



FATCA and CRS in Brazil

 The automatic exchange of information should provide Brazilian Revenue Service 
(BR-IRS) with information on Brazilian taxpayers' hidden accounts and assets 
abroad, which can be subject to tax and criminal charges.
 The collection of information for FATCA and CRS purposes is done through an online return 

called “e-Financeira” (Ruling – IN - 1.571/2015), which must be provided by financial 
institutions and similar entities until the last business day of August and February, containing 
information on the first and second semesters of the previous year, respectively. 

 The “e-Financeira” is mandatory to (i) legal entities that deal with: a) market supplementary 
pension plans; b) administer Individual Retirement Funds (Fapi); or c) acquire, intermediate 
or apply third parties’ or their own financial resources, in national or foreign currency, or have 
the custody of property value of third parties (banks; funds; finantial institutions etc.); and (ii) 
insurance companies.

 Ruling (IN) 1.680/2016 postponed CRS exchange of information for the first half of 2017 to 
the last business day of February 2018. 

 The information collected by Brazilian Federal Revenue Service (BR-IRS - Brazilian Central 
Authority) is addressed to the US-IRS (FATCA) and to the Central Authorities of CRS 
signatory countries; 

 Similarly, such authorities should send the collected information to BR-IRS.



CRS in Brazil

 Brazil signed an agreement with Argentina foreseeing the automatic exchange retroactive to 2012.  
 Brazil signed an agreement with Switzerland postponing the automatic exchange to 2019, with information relating to 

2018. 
 The Multilateral Convention also provides for the exchange of information upon request. BR-IRS may requests info 

from previous years to other countries.
 First batch of CRS information received in September 2018.

To jurisdiction Legal instrument

Andorra CbC MCAA activated - Effective periods starting on or after January 2017

Argentina CbC MCAA activated

Australia CbC MCAA activated

Austria CbC MCAA activated

Belgium CbC MCAA activated

Bulgaria CbC MCAA activated

Canada CbC MCAA activated - Effective for periods starting on or after January 2017

Chile CbC MCAA activated - Effective for periods starting on or after January 2017

China CbC MCAA activated - Effective for periods starting on or after January 2017



CRS in Brazil (cont.)

Colombia CbC MCAA activated

Croatia CbC MCAA activated - Effective for taxable periods starting on or after 01 January 2017

Czech Republic CbC MCAA activated

Denmark CbC MCAA activated

Estonia CbC MCAA activated

Finland CbC MCAA activated

France CbC MCAA activated

Germany CbC MCAA activated

Greece CbC MCAA activated

Guernsey CbC MCAA activated

Hong Kong, China CbC MCAA activated - Effective for taxable periods starting on or after 01 January 2019

Hungary CbC MCAA activated - Effective for taxable periods starting on or after 01 January 2017

Iceland CbC MCAA activated
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CRS in Brazil (cont.)

India CbC MCAA activated

Indonesia CbC MCAA activated

Ireland CbC MCAA activated

Isle of Man CbC MCAA activated

Latvia CbC MCAA activated - Effective for taxable periods starting on or after 01 
January 2017

Liechtenstein CbC MCAA activated

Malaysia CbC MCAA activated

Malta CbC MCAA activated

Mauritius CbC MCAA activated - Effective for taxable periods starting on or after 01 January
2017

Mexico CbC MCAA activated

Netherlands CbC MCAA activated

New Zealand CbC MCAA activated

Norway CbC MCAA activated



CRS in Brazil (cont.)

Pakistan CbC MCAA activated

Poland CbC MCAA activated

Portugal CbC MCAA activated

Russia CbC MCAA activated - Effective for taxable periods starting on or after 01 January 
2017

San Marino CbC MCAA activated - Effective for taxable periods starting on or after 01 January 
2017

Singapore CbC MCAA activated

Slovak Republic CbC MCAA activated

Slovenia CbC MCAA activated

South Africa CbC MCAA activated

Spain CbC MCAA activated

Sweden CbC MCAA activated

Switzerland CbC MCAA activated

United Kingdom CbC MCAA activated

United States TIEA CAA - Signed on 20 July 2017

Uruguay CbC MCAA activated

Lithuania CbC MCAA activated
Luxembourg CbC MCAA activated



CRS in Brazil (cont.)
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Lithuania CbC MCAA activated
Luxembourg CbC MCAA activated



Brazil’s Amnesty

 Tax amnesty applicable only to licit hidden assets, located abroad:
 Law 13.254/2016 (amnesty first opportunity: until October 31st, 2016)
 Law 13.428/2017 (amnesty second opportunity: from April/2017 until July 31st /2017)
 Ruling (Instrução Normativa) 1.704/2017

 The law allowed any hidden assets, goods, monies, rights etc. to be declared, either 
owned by natural individuals or companies, in consideration for criminal pardon.

 Special tax regime: 15% flat income tax rate on the gross value of assets at 
December 31st 2014; Penalty equal to the amount of the tax due. 

 Non-disclosure rules and other guaranties to adhering taxpayers.
 R$ 46,8 billions in taxes collected in the first opportunity. 25.011 individuals and 105 

companies adhered the amnesty and declared hidden assets in the  total of R$ 169,9 
billions. The amnesty second round ended on July 31, 2017.

 Additional R$ 1,61billion in taxes collected in the second opportunity. 1.915 
individuals and 20 companies adhered the amnesty and declared a total of R$ 4,6 
billions assets abroad.



Ultimate Beneficial Owner

 Ruling (IN) 1.863/2018 requires mandatory disclosure of ultimate beneficial owner to be 
implemented until end of June 2019:

 Ultimate beneficial owner means any individual, which, directly or indirectly, controls or possesses 
relevant influence (i.e., 25%) on the company’s businesses.

 Exception is made when 
 (i) the invested company has shares traded at the Brazilian stock exchange; 
 (ii) a) foreign investor’s shares are traded at the stock exchange and shareholders identity is public and b) 

non-profit non-fiduciary entities regulated and assessed by governmental organization, provided that in any 
case the investor entity is not domiciled in a low tax jurisdiction or operates under a tax favored regime;

 Multilateral or international organizations, central banks, governmental entities or entities related to 
sovereign wealth funds;

 pension funds and similar institutions, provided that they are regulated and controlled by a competent 
governmental;

 Local funds regulated by Brazilian exchange commission (CVM), provided that quotaholders registration 
number (CPF or CNPJ), similar to TIN,  is declared to Brazilian IRS through “eFinanceira”

 Fail to provide ultimate beneficial owner information will imply in the suspension of taxpayer’s 
enrollment number (TIN) with BR-IRS, preventing the company from conducting any financial 
transactions (i.e., loans; financial investments; bank account withdrawals etc.).



Brazilian IRS Wishes to Tackle

Brazilian IRS

Brazilian 
individuals 
investing in 

Brazil through 
foreign  funds 
and offshores

Individuals that 
adhered to the 

amnesty

Individuals who 
transferred their 

residence 
abroad

https://economia.uol.com.br/imposto-de-renda/noticias/redacao/2017/02/07/voce-pode-ja-estar-devendo-para-a-receita-antes-mesmo-de-declarar-seu-ir.htm
https://www.google.com/url?sa=i&source=images&cd=&ved=2ahUKEwik5pmP2LriAhUYIrkGHejPBksQjRx6BAgBEAU&url=https%3A%2F%2Fpt.wikipedia.org%2Fwiki%2FReceita_Federal_do_Brasil&psig=AOvVaw3GIy0yHKcplEA71b9Hfwff&ust=1559011380797081


Planning Structures Tackled by IRS

Brazilian Individuals investing through 
foreign vehicles:

 Exemption of funds distributed by FIP
to foreign investors that own less than 
40% of the FIP’s quotas and are not 
domiciled in low tax or tax favored
jurisdictions.

 Sale of LLC 1 shares should not 
trigger Brazilian income tax on capital 
gains, since no Brazilian assets are 
transferred 

 CASE: Brazilian IRS assessed the 
acquirer on the grounds that the sale 
was a sham, since the actual purpose 
of the transaction was to transfer the 
shares of the Brazilian company
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FIP 
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Brazilian
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Less than 
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100%

100%

100%

LLC 2 LLC 3LLC 1

BVI 3BVI 2BVI 1

Brazilian
Individu

al 2

Brazilian
Individu

al 3

Tax free

0% dividend



Planning Structures Tackled by IRS 
(cont.)

Offshores investing in Brazil 
through LLCs:
 Exemption of capital gains 

realized by foreign investors on 
sales realized at the Brazilian 
stock exchange, provided they 
are not domiciled in a low tax 
jurisdiction.

 CASE: Brazilian IRS disregarded 
the LLC and assessed local 
banks on the grounds that they 
were responsible to withhold and 
collect capital gains realized by 
the second tier investor, 
domiciled in low a tax 
jurisdiction.

Company
Shares

Individua
l

100%

100%

LLC 

BVI 

Bolsa de Valores

Investment 
as per Ruling 
2.689



Brazil’s Black List

 Ruling (IN) 1.037/10, item I: Low tax jurisdictions
 Jurisdiction that taxes income at a rate lower than 20%: 68 jurisdictions listed
 Among which Ireland, United Emirates, Panama, Hong Kong, Monaco, Gibraltar.

 Ruling (IN) 1.037/10, item II: Tax Favored jurisdictions
 Uruguayan SAFI
 Danish, Dutch and Austrian holdings with no economic substance;
 Iceland International Trading Company (ITC);
 Single non-residente owner US LLC
 Spanish ETVE
 Maltese ITC and International Holding Company (IHC);
 Swish holding company, domiciliary company, auxiliary company, mixed 

company and administrative company which are subject to taxation on income 
lower than 20%;

 Costa Rica companies subject to Free Trade Zone regimes (RZF); 
 Portuguese companies operating under Madeira International Business regime 

(CINM);
 Certain Singapore entities



Economic Substance

 Substance for Holding companies under tax favored 
regimes Ruling – IN- 1.037/10):

 Legal entity that has, in its country of domicile: 
 (i) reasonable operational capacity to carry out its company 

purposes; 
 (ii) qualified employees in sufficient numbers to carry out such 

activities; and 
 (iii) physical facilities for the exercise of the management and 

effective decision-making regarding: 
 (a) the development of activities that generate income derived from the 

assets at its disposal; or 
 (b) to the management of shareholdings in order to obtain income 

deriving from the distribution of profit and the capital gain.
 Case Law
 Marco Polo’s case
 Marselha’s case 59



Anti-Avoidance Rules 

Tax favored

No 
substanc

e

Low Tax 
jurisdicti

on

Consequences:
 Non-Effective Transfer of 

Domicile (art. 27 of Law 
12.249/10) to low tax and tax 
favored regimes;

 25% WHT rate to payments 
made to low tax jurisdictions 
residents;

 Mandatory Transfer Pricing 
Rules (art. 25 of Law 
12.249/10) to low tax and tax 
favored regimes;

 Deductibility Limitation (art. 26 
of Law 12.249/10) to low tax 
and tax favored regimes.

Control over tax evasion



VENEZUELA
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The world in 2009
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Meanwhile in Venezuela..
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Venezuela and Tax Transparency  
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Before 1998..
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Tax Treaty Network

Austria Germany Qatar
Barbados Indonesia Russia
Belarus Iran Saudi Arabia
Belgium Italy Spain
Brasil Korea Sweden
Canada Kuwait Switzerland
China Malaysia Trinidad & Tobago
Cuba Netherlands UAE
Czech Republic Norway United Kingdom 
Denmark Palestine United States
France Portugal Vietnam
Qatar Palestine
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Tax Treaty Network

 Article 26 OECD Model
 35 tax treaties with exchange of information provision
 Extremely limited exchange
 US Treasury Department
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Venezuela’s Black List
Albania
American Samoa
Andorra
Angola
Anguila
Antigua and Barbuda 
Aruba
Ascension
Bahrain
Belize
Bermuda
British Virgin Islands
Brunei
Campione D’Italia
Cape Verde
Cayman Islands
Channel Islands
Christmas Islands
Cocos or Kelling Islands
Cook Islands
Cyprus
Djibouti
Dominican Republic
Falkland Islands (Malvinas Islands)
French Polynesia

Gabon
Gibraltar
Greenland
Grenada
Guam
Guyana
Hashemite Kingdom of Jordan 
Honduras
Hong Kong
Isle of Man
Kiribati
Kuwait
Labuan
Lebanon
Liberia
Liechtenstein
Luxembourg
Macao
Malta
Marshall Islands
Mauritius
Monaco
Montserrat
Nauru
Niue 
Norfolk Islands
Oman
Ostrava Free Zone
Pacific Islands
Palau
Panama

Pitcairn
Puerto Rico
Qatar
Qeshm Island
San Marino
San Pedro and Miguelon
Seychelles
Solomon Islands
Special Zone Canary Island
Sri Lanka
St. Helen
St. Vicent and the Grenadines
Svalbard Archipelago
Swaziland
The Commonwealth of Dominica
The Commonwealth of The Bahamas
Tokelau
Tristan de Cunha
Tunisia
Turks and Caicos 
Tuvalu
U.S. Virgin Islands
United Arab Emirates
Uruguay
Vanuatu
West Samoa
Yemen
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Now..

https://support.google.com/legal/answer/3463239?sa=X&ved=2ahUKEwiFq9GP1bziAhWeHbkGHc4MA60QlZ0DegQIARAB
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The future..
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And its consequences



Thank you!

Len Schneidman Firm: Andersen Tax
Email: len.schneidman@AndersenTax.com

Torres Rivero Alejandro Javier Firm: Chevez, Ruiz, Zamarripa y Zia
Email: atorres@chevez.com.mx

Cristian E. Rosso Alba Firm: ROSSO ALBA, FRANCIA & ASOCIADOS
Email: crossoalba@rafyalaw.com

Javier Robalino Orellana Firm: FERRERE Abogados, Ecaudor
Email: jrobalino@ferrere.com

Kathleen Saunders Gregor Firm: ROPES & GRAY LLP
Email: kathleen.gregor@ropesgray.com

Alberto Benshimol Firm: D’Empaire Reyna Abogados, Caracas
Email: abenshimol@dra.com.ve

Renata Emery Firm: Stocche Forbes Avogados, Rio de Jinero 
Email: remery@stoccheforbes.com.br
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